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ORDINANCE NO. 351

AN ORDINANCE GRANTING TO FALCON CABLE SYSTEMS COMPANY

A NON–EXCLUSIVE FRANCHISE FOR THE OPERATION OF A CABLE

COMMUNICATIONS SYSTEM IN THE INCORPORATED AREAS OF 

THE CITY OF DRAIN AND ESTABLISHING PROCEDURES FOR THE GRANTING OF OTHER NON-EXCLUSIVE CABLE FRANCHISES


THE CITY OF DRAIN ORDAINS AS FOLLOWS:

ARTICLE I.  Title and Purposes of the Ordinance

SECTION A.  Title


1.
This Ordinance shall be known as the City of Drain Television Franchise Ordinance.

SECTION B.  Purposes


1.
One purpose of this ordinance is to grant an non-exclusive franchise to Falcon Cable Systems Company, hereinafter referred to as "Grantee," to install, construct, operate, maintain, reconstruct, and expand a cable communications system within the public streets, ways, alleys, public utility easements, and places in the incorporated areas of the City of Drain, Oregon, hereinafter referred to as "City." This franchise shall constitute both a right and an obligation to provide the service of a cable communications system as required by the provisions of this ordinance.


2.
A second purpose of this ordinance is to establish procedures for the granting of other non-exclusive franchises to provide a cable communications system within the incorporated areas of the City of Drain to one or more additional Grantees.


3.
It is the intent of this ordinance to:



a.
Provide for the franchising and regulation of Grantee's cable television systems within the City;



b.
Provide for the payment of a franchise fee and other valuable consideration to the City for the use of City streets and other public ways in the construction and operation of cable television systems and to compensate the City for costs associated therewith;



c.
Provide for the regulation by the City of the operation and maintenance of Grantee's system providing cable television service.



d.
Grant a non-exclusive cable television franchise to the Grantee named herein.

ARTICLE II.  Definitions

SECTION A.

For the purpose of this ordinance, the following terms, phrases, words and their derivations shall have the meaning given herein, unless the context clearly indicates that another meaning is intended.  When not inconsistent with the context, words used in the present tense include the future, words in the plural number include the singular number, and words in the singular number include the plural number.  The word "shall" is always mandatory and not merely directory.


"Auxiliary Services" means any communications services in addition to"regular subscriber services" including, but not limited to:  services for which a per-program or per-channel charge is made; pay TV; data or other electronic transmission services; facsimile reproduction services; meter reading services and home shopping services; interactive two-way services and any other service utilizing any facility or equipment of a cable television system operating pursuant to a franchise granted under this ordinance.


"Basic Subscriber Service" means the distribution to subscribers of signals over the cable television system on all channels except those for which a per-program or per-channel charge is made, two-way services and those intended for reception by equipment other than a television broadcast receiver.  This definition is intended to describe a type and level of service and is not intended as a substitute for the 1984 Cable Act definition.


"Council" means the Drain Oregon City Council.


"Cable Communications System" (or "Cable Television System") means a system of antennas, cables, amplifiers, towers, microwave links, cable–casting studios, and any other conductor, converters, equipment or facilities designed and constructed for the purpose of producing receiving, amplifying, storing, processing, or distributing audio, video, digital or other forms of electronic or electrical signals.


"Channel" ("Video Channel") is a band of frequencies, six megahertz wide in the electromagnetic spectrum, capable of carrying one audio-visual television signal.


"Converter" means an electronic device which converts signals to a frequency not susceptible to interference within the television receiver of a subscriber, and by an appropriate channel selector also permits a subscriber to view all signals delivered at designated channel selector locations.


"City" means the City of Drain, Oregon.


"Franchise Area" means all areas of the City of Drain unless otherwise specified in this ordinance.


"Grantee" means the person, partnership, corporation, association, joint venture, or organization of any kind granted a franchise by this ordinance or its heirs, successors and assigns.


"Gross Revenues" means all revenue derived from the operation of a cable television system franchised pursuant to this ordinance by the Grantee.  Provided, however, that this shall not include any costs of franchise fees, copyright or license fees, or any other taxes or fees assessed by any governmental agency or any taxes on services furnished by the Grantee which are imposed upon any subscriber or user by the State, local or other governmental unit and collected by the Grantee on behalf of said governmental unit.


"Public Way" or "Rights-of-Way" means the surface, the air space above the surface and the area below the surface of any public street, highway, lane, path, alley, sidewalk, boulevard, drive, bridge, tunnel, park, parkways, waterways, or other public right-of-way, including public utility easements or rights-of-way and any temporary or permanent fixtures or improvements located thereon now or hereafter held by the City which shall entitle the City and the Grantee to the use thereof for the purpose of installing and maintaining the Grantee's cable television system.


"Schools" means all public or private tax-exempt educational institutions, including elementary and secondary schools, junior colleges, colleges and universities.


"Subscriber" means any person who legally receives the regular subscriber service and/or any one or more of such other services as may be provided by the Grantee's cable television system.


"Two-way Service" means any service which permits the subscriber or any other location to have the capability to choose whether or not to respond immediately or by sequential delay by utilizing any type of terminal equipment whatever, by push-button code, dial code, meter, voice or video including, but not limited to, audio and video, electrical or mechanically produced signal, display and/or interrogation.


"User" means a person or organization utilizing a system channel or system equipment and facilities for purposes of production and/or transmission of material, as contrasted with receipt thereof in a subscriber capacity.

ARTICLE III.  Grant of Authority

SECTION A.  Qualifications 


1.
The City may issue a franchise for a cable television system only after a public hearing(s) taking into account the following factors:



a.
The ability of the applicant to provide service to the entire franchise area.



b.
The amount of time it will take the applicant to complete construction of the proposed system and activate service in the entire franchise area.



c.
The financial capabilities of the applicant and its assured commitment to make the necessary investment to erect, maintain and operate the proposed CATV system for the duration of the franchise.



d.
The quality and technical reliability of the proposed system, based upon the applicant's plan of construction and the method of distribution of signals, and the applicant's technical qualifications to construct and operate such system.



e.
The experience of the applicant in the erection, maintenance and operation of a cable television system.



f.
The capacity of the public rights-of-way to accommodate the cable system and the potential disruption of those public rights-of-ways that may occur if one or more additional franchises is granted.



g.
The potential disruption of existing cable television service and the potential for destructive competition which would adversely impact the residents of the City, based upon the number of potential subscribers in the proposed service area.



h.
The likelihood and ability of an applicant to continue to provide cable television service to subscribers within the entire franchise area for the duration of the franchise.



i.
Such other information that should be considered by the City prior to granting a franchise.

ARTICLE IV.
Franchise Conditions

SECTION A.  Franchise Term and Renewal


1.
The term of this franchise shall be fifteen (15) years.  The Grantee shall have the option to renew this franchise, subject to renegotiation of the agreement, for up to two additional five (5) year periods.


2.
At the expiration of the term for which a franchise is granted, as provided under this article or any renewal period granted under the provisions of this section, the City may grant a renewal franchise pursuant to procedures consistent with the Cable Communications Policy Act of 1984, or other applicable federal or state law, for a term which it deems reasonable in its discretion.

SECTION B.  Notice to the Grantee/Termination


1.
Except as otherwise provided in this ordinance, the Drain City Council shall not meet to take any final action involving the revocation or termination of the Grantee's franchise unless the City has (a) advised the Grantee in writing, at least thirty (30) days prior to such meeting, as to its time, place and purpose and (b) published a notice at least once, seven (7) days before the meeting in a newspaper of general circulation within the City.  The notice provided for in this Section shall be in addition to, and not in lieu of, the notice to Grantee and opportunity to cure any default provided in this Ordinance.  


2.
Grantee shall at all times fully and faithfully perform all of the terms, provisions and conditions of this franchise and shall furnish efficient service hereunder and shall maintain its property in good order and repair throughout the entire term of the franchise, and upon any default by Grantee hereunder and the continuance of such default for a period of 30 days from and after the receipt of written notice from the City specifying such default, the City may, by ordinance and for good cause shown, repeal this franchise and terminate all rights of Grantee, its successors or assigns, hereunder. 

SECTION C.  Franchise Review and Modification


1.
It shall be the policy of the City and the Grantee to cooperate to amend the franchise, upon the request of either party, when necessary to take advantage of technological, regulatory or legal developments which will afford an opportunity to more effectively, efficiently, or economically serve the subscribers.  


2.
A limited review of the franchise may be initiated by either the Grantee or the City anytime at least 36 months after the completion of a prior review of the franchise. The limited review may consider any or all of the following matters:



a.
The need for additional channels;



b.
Service extension policies set forth in Article IV, Section L, including but not limited to, changes in urban service boundaries affecting areas to be served by Grantee;



c.
Technical adequacy of the system, including, but not limited to, picture quality, two-way transmission capacity, and compliance with technical standards agreed to by the Grantee and the City;



d.
Changes in the Federal Act or FCC authority, rules, or regulations which affect the franchise;



e.
The franchise fee and payments and financial support for public, education, and governmental access;



f.
The franchise term extension.

SECTION D.  Franchise Fee


1.
The Grantee, in consideration of the privilege granted under the franchise for the operation of a cable television system within the public ways of the City, shall pay to the City a franchise fee.  in the amount equal to five percent (5%) of the Grantee's annual gross revenues during the period of its operation under the franchise.  The governing board of the City shall set the fee by adoption of this Ordinance and may change the fee with 90 days notice to the Grantee by Order, duly adopted.  


2.
Grantee shall pay its franchise fee on an annual basis.  The Grantee shall file with the City, within one hundred twenty (120) days following the conclusion of the calendar year, an annual report 



showing its total gross revenues for the calendar year and the amount of franchise fees due to the City.


3.
The City shall have the right to inspect the Grantee's income records, the right of audit and the re-computation of any amounts determined to be payable under this ordinance.  Any additional amount due the City as a result of the audit shall be paid within sixty (60) days following written notice to the Grantee by the City which notice shall include a copy of the audit report.  The cost of said audit shall be borne by the Grantee to a maximum of $2,000, if the Grantee is found to have underpaid franchise fees to the City by an amount of 10 percent or greater. Grantee shall retain all such records for a period of not more than three (3) years.


4.
In the event that any franchise payment or recomputed amount is not paid on or before the applicable dates heretofore specified, interest shall be charged from such due date at the non-compounded interest rate of one percent (1%) per month.


5.
In the event the franchise is terminated prior to its expiration date the Grantee shall file with the City, within sixty (60) days of the date of termination, a financial statement showing the gross revenues received by Grantee since the end of the previous calendar year.  The Grantee shall pay the franchise fee due at the time such statement is filed or within thirty (30) days thereafter.

SECTION E.  Insurance 


1.
Upon the granting of a franchise and within sixty (60) days following the filing of the acceptance required and at all times during the term of the franchise the Grantee shall obtain, pay all premiums for and the City shall have the right to inspect the following:



a.
A general comprehensive liability policy indemnifying, defending and saving harmless the City, its officers, boards, commissions, agents or employees from any and all claims by any person whatsoever on account of injury to or death of a person or persons occasioned by the operations of the Grantee under the franchise herein granted, or alleged to have been so caused or occurred, with a minimum liability of Five Hundred Thousand Dollars ($500,000) per personal injury or death of any one person and One Million Dollars ($1,000,000) for personal injury or death of any two or more persons in any one occurrence or in the amounts now or hereafter prescribed in ORS 30.270, whichever is greater.



b.
Property damage insurance indemnifying, defending, and saving harmless the City, its officers, boards, commissions, agents and employees from and against all claims by any person whatsoever for property damage occasioned by the operation of Grantee under the franchise herein granted, or alleged to have been so caused or occurred, with a minimum liability of Five Hundred thousand Dollars ($500,000) for property damage to the property of any one person and One Million Dollars ($1,000,000) for property damage to the property of two or more persons in any one occurrence.


2.
All insurance policies called for herein shall be in a form satisfactory to the City Administrator and shall require thirty (30) days written notice of any cancellation to both the City and the Grantee.  The Grantee shall, in the event of any such cancellation notice, obtain, pay all premiums for, and file with the County, written evidence of the issuance of replacement policies within thirty (30) days following receipt by the City or the Grantee of any notice of cancellation.

SECTION F.  Performance Bond


1.
Grantee shall have in effect and deliver to City during periods of required construction or replacement a performance bond or letter of credit in an amount equal to the sum required to complete the ongoing construction.  This bond or letter of credit shall not be required prior to commencement or following substantial completion of such construction periods.  A failure by Grantee to deliver and maintain the bond or letter of credit as herein required shall be a material default by Grantee.

SECTION G.  Indemnity


1.
The Grantee shall, at its sole cost and expense, indemnify and hold harmless the City, its officials, boards, commissions, consultants, agents and employees against any and all claims, suits, causes of action, proceedings, and judgments for damage arising out of the award of a franchise to the Grantee and its operation of the cable television system under the franchise.  These damages shall include, but not be limited to, penalties arising out of copyright infringements and damages arising out of any failure by Grantee to secure consents from the owners, authorized distributors or licensees of programs to be delivered by the Grantee's cable television system whether or not any act or omission complained of is authorized, allowed, or prohibited by the franchise.

SECTION H.  Transfer of Franchise


1.
A franchise granted under this ordinance may be assigned or transferred, in whole or in part, by voluntary sale, sale and leaseback, merger, consolidation or otherwise or by forced or involuntary sale, with the prior written consent of the Drain City Council.


2.
The Drain City Council shall not withhold its consent to any transfer of a franchise unreasonably; provided that the proposed assignee agrees to comply with the material provisions of this ordinance and the franchise and shall provide proof of its legal, technical, financial, and character qualifications to operate the cable system.


3.
Consent shall be required for a transfer in trust, mortgage, or other instrument of hypothecation, in whole or in part, that will increase indebtedness.

SECTION I. Reimbursement of Costs for Renewal or Transfer


1.
The City's reasonable costs including but not limited to technical, financial and legal fees, for franchise award review, renewal, review and modification, transfer assignment and enforcement shall be paid by Grantee upon conclusion of the matter.

SECTION J. Subscriber Fees and Records


1.
The Grantee shall not, with regard to fees, discriminate or grant any preference or advantage to any person.  However, the Grantee may establish different rates for different classes of subscribers, provided that the Grantee does not discriminate between subscribers of the same class.


2.
Grantee may, at its own discretion, in a non- discriminatory manner, waive, reduce or suspend connection fees and/or monthly service fees for promotional purposes.


3.
This Section shall not prevent a Grantee from refusing service to any person because the Grantee's prior accounts with that person remain due and owing.


4.
A Grantee may offer service which requires advance payment of periodic service charges.  A customer shall have the right at any time, to have its service disconnected without charge and with a refund of prepaid service charges within sixty (60) days from the date service is disconnected.

SECTION K.  Extension of Service


1.
Grantee shall extend its cable television system and make service available as follows:



a.
Within one (1) year after the grant of a franchise service shall be provided to all streets or parts of streets reaching a minimum density of thirty (30) dwelling units per street mile beginning at the boundary of any trunk line.



b.
Concurrently with the laying of lines to developing areas having a planned minimum density of thirty (30) dwelling units per street mile, beginning at the boundary of the existing service area.


2.
Grantee must extend and make cable television service available to any resident within the franchise area who requests connection, at the standard connection charge, if the connection to the resident would require no more than a standard two hundred and fifty (250) foot aerial or buried drop line.            


3.
With respect to requests for connection requiring an aerial drop line in excess of two hundred and fifty (250) feet, or a buried drop line, Grantee must extend and make available cable television service to such residents at a connection charge not to exceed the actual costs incurred by the Grantee for the distance exceeding two hundred fifty (250) feet of buried drop line cost.


4.
The Grantee shall provide aerial or buried drop lines to new subdivisions within the franchise area at the request of the developer provided the developer pays the cost of the extension of the service.

SECTION L.  Governmental Service and Public Access


1.
Grantee shall provide without charge one outlet for basic cable service to each County building, fire station, police station, and public school building within 150 feet of Grantee's cable.  The distribution of the cable facility inside such buildings and the extent thereof shall be the option, duty and expense of the building owner.


2.
Grantee in cooperation with the Drain City Council will implement a reasonable policy regulating public, educational and local government access to Grantee's cable communications system.  Noncommercial public, educational and local governmental programming shall be given priority use on one channel located on channels 2 through 13 unless existing programming is at that time on all such channels.

SECTION M.  Operational Requirements and Records


1.
The cable television system to be installed by Grantee shall comply in all respects with the technical performance requirements set forth in the FCC's Rules for Cable Television including applicable amendments thereto.


2.
Grantee shall construct, operate, and maintain the cable television system in full compliance with the rules and regulations, including applicable amendments, of the Federal Communications Commission and all other applicable Federal, State, or local laws.


3.
Grantee shall maintain an office which shall be open and accessible to the public with adequate telephone service during normal business hours.  Grantee shall employ an operator to maintain a telephone answering service twenty-four (24) hours per day, each day of the year, to receive subscriber complaints.


4.
Grantee shall exercise its best effort to design, construct, operate, and maintain the system at all times so that signals carried are delivered to subscribers without material degradation in quality (within the limitations imposed by the technical state-of-the-art).


5.
In the case of any emergency or disaster, the Grantee shall upon request of the City, make available its facilities to the City, for emergency use during the emergency or disaster period.


6.
Grantee shall comply fully with the rules and standards for cable communications system operations as adopted by the FCC.  


7.
Except for signals received off air from outside grade B contours for the signal being received or except for transmission/reception conditions beyond Grantee's reasonable control, the system shall meet or exceed FCC technical standards for cable systems performance.


8.
The City shall have the right and authority to test, analyze and report on the performance of the system at any time at the City's own expense or compel Grantee to do so at Grantee's sole expense.

SECTION N.  Rates to Customers


1.
The City and the Grantee acknowledges that the Cable Communications Policy Act of 1984 and the regulations of the FCC adopted pursuant thereto limit a franchising authority's ability to regulate rates to specified circumstances.  However, the City retains the right to regulate rates to the extent allowed by Federal law and FCC regulations.  The Grantee will give the City thirty (30) days advance written notice of and justification for any change in rates and charges.  The Grantee is entitled to set its rates and charges as it sees fit without obtaining the prior consent of the City, until such time as the City imposes different rate regulations.    


2.
All rates will be published, including rates for installation and monthly charges for providing basic, pay television and converter deposits.  Except where necessary to meet competition, rates will be nondiscriminatory and uniform to persons and organizations of like classes, under similar circumstances and conditions.


3.
The Grantee shall provide refunds to subscribers in the following cases:



a.
If the Grantee fails within a reasonable time to commence service requested by a subscriber, it will refund all deposits or advance charges that the subscriber has paid in connection with the request for such service.



b.
If a subscriber terminates any service at any time and has a credit balance, the Grantee will, upon notice from the subscriber and upon return of all of Grantee's equipment, refund the appropriate credit balance to the subscriber.  The subscriber will be responsible for furnishing the Grantee a proper address to which Grantee can mail the refund.



c.
If any subscriber's service is out of order for more than 72 consecutive hours during the month due to technical failure, damage, or circumstances within the control of the Grantee, the Grantee will credit the account of that subscriber on a pro rata basis upon the subscriber's written request.  The credit will be calculated using the number of twenty-four (24) 




hour periods that service is impaired and the number of channels on which service is impaired as a fraction of the total number of days in the month that the service impairment occurs and the total number of channels provided by the system in the absence of an impairment.

 SECTION O.   Service Repair and Complaint Procedures


1.
Except for circumstances beyond the Grantee's control such as acts of God, weather, wars, riots and civil disturbances, the Grantee shall be capable of locating and correcting system malfunctions promptly.


2.
A listed local telephone number or toll free (800) number shall be made available to subscribers for service calls at any time of the day or night.  Investigative action shall be initiated in response to all service calls, other than major outages, not later than the next business day after the call is received.  Corrective action shall be completed as promptly as practicable.


3.
A service technician shall be available to respond to service calls from subscribers Monday through Friday during normal working hours.  Calls requesting repair shall be responded to the same day they are received whenever possible.  In the event this is not possible, repair service calls shall be responded to no later than 48 hours after receipt.  If a service call is received after 3 p.m. on Friday, every attempt shall be made to respond within 48 hours.


4.
In establishing response time, the Grantee may differentiate between service problems unique to a single household and problems caused by a service outage which affects a large number of subscribers ("area outage").                                  


5.
An "area outage" is defined as an outage of all cable channels in three (3) or more residences in the same neighborhood or area which is caused by a problem with the cable system, rather than being caused by the subscriber.  All area outages shall be responded to as soon as possible after notification on a 24 hours a day, 7 day a week basis.  Designated technicians shall be on call 24 hours a day to respond when notified by phone or paged by Grantee or an answering service employee.  Technicians are expected to repair the problem found and have the system operational as soon as possible. Grantee shall render efficient service, make repairs promptly and interrupt service only for good cause and for the shortest time possible.  Such interruptions, insofar as possible, shall be preceded by notice to subscribers affected and occur during periods of minimum use.


6.
Grantee shall develop a formal complaint procedure and give notice of its existence and rules to all subscribers.  The City shall have access to these complaint forms.

SECTION P.  Maps and Reports


1.
Grantee shall upon request of the City file with the City true and accurate maps of all existing and proposed installations.


2.
Annually, within 30 days after the close of the fiscal year for which the financial records of Grantee are maintained, Grantee shall file with the City the following reports.



a.
Total number of subscribers at the end of the fiscal year.



b.
Number of subscribers added during the year.



c.
Number of subscribers lost during the year.



d.
Summary log of customer complaints



e.
Number of miles of cable equipment rebuilt or replaced during the year.



f.
Summary of additions to the system in terms of increased channel capacity or technological improvements made during the year.



g.
Outline of plans for expansion and improvement of the system in the next two fiscal years.



h.
Subscriber counts on a city basis, by system, for all systems within the City of Drain; Service income on a city basis, by system, for all systems within the City of Drain; Income/Expense and Balance Sheet on a consolidated company-wide or Regional basis. This report shall be signed by an authorized agent of the corporation and the accountant who participated in its preparation or review.


3.
Grantee shall submit such other reasonable information as the County shall request with respect to Grantee's financial condition, properties and expenses and to Grantee's performance of this franchise.

SECTION Q.  Street Occupancy


1.
Grantee shall utilize existing poles, conduits and other facilities whenever possible, but may construct or install new, different, or additional poles, conduits, or other facilities whether on the public way or on privately-owned property with the written approval of the appropriate governmental authority, and, if necessary, of the property owner.  The City's approval shall not be unreasonably withheld.


2.
All transmission lines, equipment and structures shall be so installed and located as to cause minimum interference with the rights and appearance and reasonable convenience of property owners who adjoin on any public way and at all times shall be kept and maintained in a safe condition and in good order and repair. The Grantee shall at all times employ reasonable care and shall use commonly accepted methods and devices for preventing failures and accidents which are likely to cause damage, injuries or nuisances to the public.


3.
Grantee shall have the authority to trim trees on public property at its own expense as may be necessary to protect its wires and facilities, subject to the direction of the City or other appropriate governmental authority.

SECTION R.  Consumer Protection


1.
Subject to the provisions of Article IV, Section K, the Grantee shall not, without good cause, fail to make available cable service to prospective subscribers nor shall the Grantee terminate service without good cause.  Service shall be provided to all interested customers where economically feasible and consistent with the line extension provisions contained in this ordinance.


2.
Unless a written contract exists between the Grantee and a subscriber, service shall be on a month-to-month basis and the Grantee shall not assess a penalty for cancellation of the service.


3.
The Grantee is expressly prohibited from requiring, offering, or providing any inducements for any subscriber to remove an existing antenna as a condition to providing service.

SECTION S.  Protection of Privacy


1.
The Grantee and the City will constantly guard against possible abuses of the right of privacy or other rights of any subscriber or person.  In particular, the Grantee shall comply with the privacy provisions of the Cable Communications Policy Act of 1984, 47 U.S.C. Section 551, incorporated herein by reference.


2.
Grantee shall not permit the transmission of any signal, aural, visual or digital, including "polling" the channel selection, from any subscriber's premises without first obtaining the informed consent of the subscriber which shall not have been obtained from the subscriber as a condition of any service for which transmission is not an essential element.  The request for such consent shall be contained in a separate document which enumerates and describes the transmissions being authorized and includes a prominent statement that the subscriber is authorizing the permission in full knowledge of its provision, and shall be



revocable at any time by the subscriber without penalty of any kind whatsoever.  This provision is not intended to prohibit the use or transmission of signals useful only for the control or measurement of system performance or used only for billing subscribers or providing optional pay services.


3.
Grantee shall not permit the use of any special terminal equipment in any subscriber's premises that shall permit transmission from the subscriber's premises of two-way services utilizing aural, visual or digital signals without first obtaining written permission of the subscriber as provided in Paragraph 1 of this Section.


4.
Grantee, or any of its agents or employees, shall not, without the specific written authorization of the subscriber involved, sell or otherwise make available to any party any list which identifies the viewing habits or responses of individual subscribers.

SECTION T. Penalties


1.
Subject to the requirement of prior notice as set forth in d. below, for violations of this ordinance occurring without just cause or excusable neglect, the City may, at its discretion, assess penalties against Grantee as follows:



a.
For failure to adhere to material representations made in the map in Section P.1., $200 per day for each representation not fulfilled.



b.
For failure to provide information or reports as required by terms of this ordinance, $50 per day for each failure to perform a specific requirement.



c.
For failure to make a good faith effort to correct a subscriber service problem after notice from the City, $50 per day for each such failure, except that should the penalty amount to more than $1,000 for any continuous period during which a penalty(ies) under this section is being applied, Article IV, Section B procedures may be invoked by either the City or Grantee regarding any continuing penalties over $1,000 and the arbitration procedure of Article IV, Section B shall apply without agreement of both Grantee and the County, but upon the request of either one. Should the arbitrator(s) determine that Grantee's effort was in good faith, Grantee shall be refunded the penalty amount previously paid.



d.
As a condition precedent to imposition of a penalty, the City shall give Grantee written notice specifying the nature of Grantee's violation of this ordinance with reasonable particularity. Notice shall be certified United States mail



 
with a return receipt requested, and shall be deemed given when actually delivered or as of 5 p.m. on the third day following the date actually mailed. 




Violations creating an imminent threat to life or property shall be corrected within the time stated in the City's notice or Grantee shall be subject to penalty. In all other cases, the Grantee shall be subject to a penalty if the violation of the ordinance is not cured within 30 days after notice is given. In the event the violation cannot be cured for reasons beyond the control of Grantee within 30 days it shall be sufficient if Grantee initiates all reasonable measures to cure the violation within 30 days and continues thereafter with all reasonable dispatch to cure the violation; provided, in any event the violation must be cured not later than 60 days after notice is given. Notice shall be given pursuant to Article V, Section J.


2.
If a subscriber's cable service is interrupted because of a failure in Grantee's cable communication system which is continuous for more than 48 hours, affected subscribers' monthly charges shall be reduced on a prorated basis by crediting subscriber's account. The percentage of reduction shall be created by dividing the total number of hours of interruption by the number of hours in the month when the interruption occurred. This paragraph shall apply:



a.
To a loss of basic service when all of the signals on basic service are interrupted, and



b.
When the affected subscriber notifies Grantee within four days of when the interruption was discovered, or



c.
When Grantee has reasonable grounds to believe that the interruption has occurred.

ARTICLE V.  General Provisions

SECTION A.  Compliance With State and Federal Law


1.
The Grantee shall, at all times, comply with all laws of the local jurisdictions, State and Federal government and the rules and regulations of any Federal, State or local administrative agency.

SECTION B.  Resolution of Disputes


1.
Except as otherwise expressly provided in this ordinance, any controversy regarding either party's performance or decisions under this ordinance, or regarding the terms, conditions or meaning of this ordinance shall be submitted to arbitration as provided in this section after a reasonable time and good faith negotiation between the parties.  


2.
Arbitration Procedure.  Either party may request arbitration upon 10 days prior written notice to the other party.  If the parties cannot agree upon a single expert individual to serve as arbitrator within 20 days of the notice to arbitrate, there shall be appointed an arbitration panel of three members.  The panel shall be designated within 30 days of the notice to arbitrate.  The City shall designate one member of the panel and the Grantee shall designate one member of the panel.  The third member of the panel shall be named by agreement between the City's member and the Grantee's member on the panel.  The third person shall serve as the presiding officer of the panel.  If there is no agreement on the single arbitrator or the presiding officer of a three member panel, the selection shall be made by the presiding judge of the Circuit Court of the State of Oregon for Douglas County or his/her designee.  Except upon agreement of the Grantee and the City, the hearing before the arbitrator(s) shall occur in the City of Drain and the decision of the arbitrator(s) shall be rendered within 60 days of the selection of the arbitrator(s).


3.
Arbitration Standards.  When considering any issue submitted to arbitration, the arbitrator(s) shall decide, taking into account:



a.
The limits on the City's authority and the rights of the Grantee under state and federal law.



b.
The historic relationship of the parties as evidenced by the existing franchise and its predecessor franchises.



c.
The provision of other franchises governing other cable television systems having similar facilities, equipment, channel capacity, age of franchise and system, number of subscribers and population served and competitive environment.



d.
The provisions of other franchises Grantee has entered into since the last review of the existing franchise.



e.
The future cable-related community needs and interest as then defined by the City and by the Grantee taking into consideration the costs associated therewith.


4.
Arbitration Decision.  The decision of the arbitrator(s) shall be binding on both parties and shall be held to have been finally adjudicated and settled in accordance with ORS 36.300-36.365.

SECTION C.  Severability


1.
If any section of this ordinance or the franchise, or any portion thereof, is held invalid or unconstitutional by any court of competent jurisdiction or administrative agency, such decision shall not affect the validity of the remaining portions hereof, except as otherwise provided for herein.

SECTION D.  Special License


1.
The City reserves the right to issue a license, easement or other permit to anyone other than the Grantee to permit that person to traverse any portion of the Grantee's franchise area within the City in order to provide service outside the City.  Such license or easement, absent a grant of a franchise, shall not authorize nor permit said person to provide cable television service of any nature to any home or place of business within the City, nor to render any service or connect any subscriber within the City to the Grantee's cable television system.

SECTION E.  Acceptance of Franchise


1.
This franchise ordinance and its terms and conditions shall be accepted by the Grantee by written instrument filed with the City within ninety (90) days after the granting of the franchise, unless said period is extended by the Drain City Council.

SECTION F.  Failure to Enforce Franchise


1.
The Grantee shall not be excused from complying with any of the terms and conditions of this ordinance or the franchise by any failure of the City, upon any one or more occasions, to insist upon the Grantee's performance or to seek Grantee's compliance with any one or more of such terms or conditions.

SECTION G.  Nondiscrimination in Employment


1.
The Grantee shall neither refuse to hire nor discharge from employment nor discriminate against any person in compensation, terms, conditions, or privileges of employment because of age, sex, race, color, creed, or national origin.  The Grantee shall take affirmative action to insure that employees are treated without regard to their age, sex, race, color, creed or national origin.  This condition includes, but is not limited to, the following:  recruitment advertising, employment interviews, employment, promotion, rates of pay, upgrading, transfer, demotion, lay-off, and termination.

SECTION H.  Grantee May Issue Rules


1.
Grantee shall have the authority to issue such rules, regulations, terms and conditions of its business as shall be reasonably necessary to enable it to exercise its rights and perform its services under this ordinance and the Rules of the FCC, and to assure uninterrupted service to each and all of its subscribers.  Such rules and regulations shall not be deemed to have the force of law.

SECTION I.  Delegation of Powers


1.
Any delegable right, power or duty of the City, the Drain City Council or any official of the City under this ordinance may be transferred or delegated by resolution of the Drain City Council



to an appropriate officer, employee, or department of the City, or any other legal authority.

SECTION J.  Notification Addresses


1.
When City or Grantee are required by this ordinance to give notice to the other, it shall be given by certified mail to the following addresses:



To Grantee at:

4739 Main St.








Springfield, Oregon 97477



To City at:

Office of City Administrator







129 West C Ave.







Drain, Oregon 97435


2.
City or Grantee may change any of the above addresses any time upon written notice to the other.  

PASSED BY THE CITY COUNCIL OF THE CITY OF DRAIN, DOUGLAS COUNTY, OREGON, THIS 8TH DAY OF AUGUST, 1994









Margrette Burruss, Mayor

ATTEST:


Bill Ewing, City Administrator

 WRITTEN ACCEPTANCE OF ORDINANCE NO. 351 

 CITY OF DRAIN, OREGON
TO THE CITY COUNCIL OF DRAIN, OREGON:

On the 8th day of August, 1994, the City Council of Drain, Oregon, passed Ordinance No. 351 entitled: AN ORDINANCE GRANTING TO FALCON CABLE SYSTEMS COMPANY A NON–EXCLUSIVE FRANCHISE FOR THE OPERATION OF A CABLE COMMUNICATIONS SYSTEM IN THE INCORPORATED AREAS OF THE CITY OF DRAIN AND ESTABLISHING PROCEDURES FOR THE GRANTING OF OTHER NON-EXCLUSIVE CABLE FRANCHISES

The Ordinance was duly signed on the 8th day of August, 1994, by the Mayor of the City of Drain, and attested by the Drain City Administrator.

The franchise was granted to Falcon Cable Systems Company upon the condition that the grantee shall, within 90 days of the passage and approval of the Ordinance, file with the City its written acceptance of all the terms and conditions of the Ordinance.

NOW, THEREFORE, as Grantee under Ordinance No. 351 and authorized to do business in Oregon, hereby unconditionally accept Ordinance No. 351 and all the terms and conditions thereof.

IN WITNESS WHEREOF, ________________________________________ has caused this acceptance to be duly executed this _______ day of _______________, 199___.

(Grantee)

By: ___________________________________________

Title: ________________________________________

Attest:

_______________________________________________

Title: ________________________________________

Receipt of the original of the duly executed acceptance by ________________ of all the terms and conditions of that certain Ordinance No.351 of the City of Drain, Douglas County, Oregon, is hereby acknowledged this ______ day of ___________________, 199___.

________________________________________________




